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(e) Where a facilities contract calls 
for the construction, production, or re-
habilitation of equipment or other 
items that are involved in the regular 
course of the contractor’s business by 
the use of the contractor’s direct labor 
and manufacturing processes, the indi-
rect costs normally allocated to all 
that work may be allocated to the fa-
cilities contract. 

31.106–3 Contractor’s commercial 
items. 

If facilities constituting the contrac-
tor’s usual commercial items (or only 
minor modifications thereof) are ac-
quired by the Government under the 
contract, the Government shall not 
pay any amount in excess of the con-
tractor’s most favored customer price 
or the price of other suppliers for like 
quantities of the same or substantially 
the same items, whichever is lower. 

[48 FR 42301, Sept. 19, 1983, as amended at 60 
FR 48248, Sept. 18, 1995] 

31.107 Contracts with State, local, and 
federally recognized Indian tribal 
governments. 

(a) Subpart 31.6 provides principles 
and standards for determining costs ap-
plicable to contracts with State, local, 
and federally recognized Indian tribal 
governments. They provide the basis 
for a uniform approach to the problem 
of determining costs and to promote ef-
ficiency and better relationships be-
tween State, local, and federally recog-
nized Indian tribal governments, and 
Federal Government entities. They 
apply to all programs that involve con-
tracts with State, local, and federally 
recognized Indian tribal governments, 
except contracts with— 

(1) Publicly financed educational in-
stitutions subject to subpart 31.3; or 

(2) Publicly owned hospitals and 
other providers of medical care subject 
to requirements promulgated by the 
sponsoring Government agencies. 

(b) The Office of Management and 
Budget will approve any other excep-
tions in particular cases when adequate 
justification is presented. 

[48 FR 42301, Sept. 19, 1983, as amended at 52 
FR 30076, Aug. 12, 1987] 

31.108 Contracts with nonprofit orga-
nizations. 

Subpart 31.7 provides principles and 
standards for determining costs appli-
cable to contracts with nonprofit orga-
nizations other than educational insti-
tutions, State and local governments, 
and those nonprofit organizations ex-
empted under OMB Circular No. A–122. 

31.109 Advance agreements. 
(a) The extent of allowability of the 

costs covered in this part applies 
broadly to many accounting systems in 
varying contract situations. Thus, the 
reasonableness, the allocability and 
the allowability under the specific cost 
principles at subparts 31.2, 31.3, 31.6, 
and 31.7 of certain costs may be dif-
ficult to determine. To avoid possible 
subsequent disallowance or dispute 
based on unreasonableness, 
unallocability or unallowability under 
the specific cost principles at subparts 
31.2, 31.3, 31.6, and 31.7, contracting offi-
cers and contractors should seek ad-
vance agreement on the treatment of 
special or unusual costs and on statis-
tical sampling methodologies at 31.201– 
6(c). However, an advance agreement is 
not an absolute requirement and the 
absence of an advance agreement on 
any cost will not, in itself, affect the 
reasonableness, allocability or the al-
lowability under the specific cost prin-
ciples at subparts 31.2, 31.3, 31.6, and 
31.7 of that cost. 

(b) Advance agreements may be nego-
tiated either before or during a con-
tract but should be negotiated before 
incurrence of the costs involved. The 
agreements must be in writing, exe-
cuted by both contracting parties, and 
incorporated into applicable current 
and future contracts. An advance 
agreement shall contain a statement of 
its applicability and duration. 

(c) The contracting officer is not au-
thorized by this 31.109 to agree to a 
treatment of costs inconsistent with 
this part. For example, an advance 
agreement may not provide that, not-
withstanding 31.205–20, interest is al-
lowable. 

(d) Advance agreements may be nego-
tiated with a particular contractor for 
a single contract, a group of contracts, 
or all the contracts of a contracting of-
fice, an agency, or several agencies. 
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